INTRODUCTION TO FUTTER V FUTTER AND PITT V HOLT[footnoteRef:1]  [1:  [2011] EWCA Civ 197; [2011] 3 WLR 19.] 


The idea is for me to give an introductory outline of the Court of Appeal’s recent decision in these interesting cases and for Teresa Rosen Peacocke to then talk about the ramifications that the decisions will have in a professional negligence setting. I will then have a look at some of the thorny problems that are likely to arise from a taxation perspective. We make no apologies for labouring the professional negligence and taxation angles because these two cases are all about the so-called Rule in Hastings-Bass and mistake: inevitably they will have the potential to apply when somebody has made an error, and these days the error usually seems to be about tax.
I should point out that Richard Wilson from our chambers represented the losing side in Futter. However, the views that we are expressing today are ours, not his. Naturally he was unhappy that the Court of Appeal did not find for him, and naturally he is more optimistic now that the Supreme Court has given permission for a further appeal to that august body. Unfortunately not even he has any real idea when the appeal will be heard, but it certainly will not be this side of Christmas. That makes it a bit difficult to know how to pitch this talk. It’s comparatively easy to describe where the Court of Appeal has got us to, but guessing where the Supreme Court might land up is an altogether different matter. I have tried not to be too timid about that, but the risk is of course that I may be back here in a year or two’s time eating humble pie and explaining how I got it all wrong.
Hastings-Bass/Mistake
Futter was only concerned with the Rule in Hastings-Bass, whereas Pitt v Holt was concerned both with that rule and with the doctrine of mistake. So to avoid getting too confused we need to be clear about the boundaries of the two rules or doctrines.
The traditional rule in Hastings-Bass grew out of the notion that people in a fiduciary position, typically trustees, have to exercise their discretionary powers properly, which means taking into account all relevant factors and not taking into account irrelevant factors. Out of this developed the “rule” that if the trustee did not take a relevant factor properly into account, then the exercise of the discretion was so flawed as to be either void or voidable. In most of the recent cases on the rule, the factor that wasn’t taken properly into account was the fiscal effect of the exercise of the power for the simple reason that the trustee was acting on faulty or incomplete tax advice.
In Futter the rule was said to be engaged because the trustees had advanced funds to beneficiaries on the happy assumption that stockpiled offshore gains would be off-set by the recipient beneficiaries’ own personal losses thus producing no CGT charge. Unfortunately, the professional advisers had overlooked the point that personal losses cannot be used in this way.
In Pitt v Holt Mrs Pitt as her husband’s Court of Protection receiver had used his RTA compensation to set up a trust for his benefit. Unfortunately what was set up was a “pure” discretionary trust rather than a favoured trust for a disabled person[footnoteRef:2], with dire IHT consequences. The rule in Hastings-Bass was said to be engaged because Mrs Pitt as receiver was acting in a fiduciary capacity. [2:  Complying with the requirements of s.89 IHTA 1984.] 

One can readily see from these facts how the rule in Hastings-Bass was not popular with HMRC, but provided a lifeline for trustees and their advisers and for their professional indemnity insurers. No wonder then that it came to be known as a “get out of gaol free card”, or, for the less politically correct, “a morning-after pill”. More of all of that later.
Thus both cases relied on the rule in Hastings-Bass. In Pitt v Holt (but not in Futter) the claimant had a second string to her bow since she claimed that the whole transaction could also be set aside under the doctrine of mistake[footnoteRef:3]. The doctrine stems from the equitable jurisdiction to set aside transactions for fraud, undue influence, abuse of confidence etc. For present purposes the best formulation of the rule in its traditional form can probably be gathered from the summary offered by Millett J in Gibbon v Mitchell[footnoteRef:4]:- [3:  Separately dealt with in paragraphs 164 et seq. of the Court of Appeal judgment.]  [4:  [1990] 1 WLR 1304.] 

	“In my judgment, these cases show that, wherever there is a voluntary transaction by which one party intends to confer a bounty on another, the deed will be set aside if the court is satisfied that the disponor did not intend the transaction to have the effect which it did. It will be set aside for mistake whether the mistake is a mistake of law or of fact, so long as the mistake is as to the effect of the transaction itself and not merely as to its consequences or the advantages to be gained by entering into it.”
It is those final words that have caused the most difficulty, to which I shall refer in a moment, in trying to distinguish between “effect” (good, if you are trying to set aside) and “consequences” (bad).
Mistake
This is dealt with at the end of Lloyd LJ’s judgment in the Court of Appeal, but I’m going to take it first.
There can be no doubt in English law as it stands that there is the distinction just referred to between “effect” and “consequences”. Without needing to trawl through all of the old cases it is easy enough to see where that came from if one looks at the ends of the spectrum. There is an obvious difference between making a mistake as to what you are doing and making a mistake as to the advantages to be gained from doing it. Leaving aside the rule in Hastings-Bass, the courts have been naturally reluctant to allow somebody to say “Blast. I wish I hadn’t done that because I now realise that it wasn’t such a good idea. Please cancel it for me.”
That is all well and good, but how does it work in the modern age of ever more complicated and interventionist taxation? If the whole purpose of a transaction is to achieve a tax saving or to do something in a tax-efficient manner, it becomes increasingly difficult to separate effect from consequence. Part of the difficulty may be semantic, in that to anybody speaking normal English there is precious little difference between the two. Take Chambers Dictionary for instance: “consequence” is defined as meaning “that which follows or comes after as a result or inference; effect”, and “effect” is defined as meaning “the result of an action”. Not too much difference there then.
Things become a bit clearer if you ask a more detailed question: what specific legal or equitable interest was the transaction intended to create? This is what Lloyd LJ is driving at[footnoteRef:5] when he says that mistake as to the effect of a disposition means mistake as to its legal effect. That probably doesn’t go far enough, because the tax effect of a disposition is a legal effect, but a mistake as to it is rather further down the line than a mistake as to what the disposition achieves in terms of interests created. Hence my further gloss. [5:  In paragraph 204 of the judgment.] 

Viewed in this way, the doctrine begins to make rather more sense. If your intention as to the interest to be created or transferred is not fulfilled due to a mistake, then you may be able to obtain relief. On the other hand, you will not get relief if the transaction did create the intended interest, and the mistake is as to the wider ramifications that this would have.
Pitt v Holt illustrates the point well, although it also shows how difficult it may still be to draw the line in the right place. Mrs Pitt did intend to make a settlement on her husband’s behalf that would be a discretionary trust with him as one of the potential beneficiaries. She achieved that intention. What she (and one assumes her advisers) were mistaken about was the assumption (if their thought process ever got that far) that this would not have any adverse IHT implications. Had she been advised of the true position it would have been easy enough to have included the necessary restrictions to bring the discretionary trust within the preferential treatment allowed by section 89, but the fact remained that she had created what she intended to create, and her mistake was as to the tax consequences of that creation. From that point of view it is perhaps not very surprising that the Court of Appeal upheld the trial judge’s refusal to set aside for mistake.
On the other hand, what appears to be a perfectly rational distinction when applied to the facts of Pitt v Holt in the way I have just done begins to look rather arbitrary and unsatisfactory if applied to a slightly different scenario populated by people with a bit more of a clue than Mrs Pitt and her advisers seem to have had. What if Mrs Pitt had had a sprinkling of awareness of IHT such that she knew that some special terms were needed to make the discretionary trust tax efficient, and had intended to create a settlement containing whatever provisions were necessary to achieve that? The actual trust created did not achieve that intended effect and in particular did not restrict the trustees’ powers to direct benefits away from Mr Pitt. Develop this a bit further and one can see that everything depends on how you describe the motivating intention. In the real world I am sure that we have all come across clients who intend to do and will do whatever is necessary to achieve a tax saving. Is their relevant intention to create a tax efficient structure, or just to do whatever their advisers tell them to do? The cynic might be forgiven for thinking that the courts have a tendency to describe the intention and the intended effect in such a way as to limit the application of the doctrine of mistake, principally for the protection of the Revenue.
Interestingly, the Manx courts and the Jersey courts[footnoteRef:6] (feeling no particular tenderness for HMRC) have addressed the problem by taking a rather more relaxed or pragmatic approach. In effect they look to the overall gravity and result of the mistake without drawing any artificial distinction between effect and consequence, and simply ask “Was the transaction in the form that it actually took the product of a serious and relevant error?” [6:  In the cases referred to in paragraphs 207 and 208 of Lloyd LJ’s judgment.] 

It will be interesting to see what the Supreme Court makes of this. It might adopt the more relaxed approach already adopted by the offshore jurisdictions. Indeed, it might do so and yet still find against Mrs Pitt. However, my bet is that the Supreme Court will preserve the law as it currently stands in England and Wales, perhaps with an attempt to lend further clarity to the distinction between effect and consequence. One way or another, it seems most unlikely that the Supreme Court will be seduced into creating yet another “get out of gaol free card”.
If I am right about that, it will be interesting to see what happens if a mistake case from offshore gets up to the Privy Council. However, that probably depends on the Revenue managing to get joined as a party offshore in order to pursue the appeal, and that raises a whole new raft of issues that are beyond us today.
Hastings-Bass
As I mentioned earlier, the rule grew out of the unassailable notion that a trustee has to exercise his or her discretions properly, which means amongst other things considering all relevant factors (including tax) and excluding all irrelevant factors. That basic proposition could not be doubted, because it is at the heart of a trustee’s duty. Nevertheless, there was a growing feeling on the bench, in some areas of the profession (including me), and certainly in the Revenue, that the whole thing had got out of hand. Trustees were effectively in the happy position that unlike anybody else they could have a stab at a bit of tax planning and then have another go, or tear it up altogether, if the first attempt didn’t work. It was fairly obvious that something had to give sooner or later, but the real question was “what?” given the sacrosanct nature of the trustee’s duty. Put another way, it was all very well complaining that trustees appeared to be in an unjustifiably privileged position in this respect, but that arose from the fact that, unlike other people, trustees are not free to be as daft as they like.
So, the basic formulation of a trustee’s duty could not be changed. Nor was it ever remotely likely in the modern day and age that a court would absolve a trustee from having to take into account the fiscal consequences of his or her decisions. From a purely practical point of view a solution might have been found by denying relief where the error or oversight in question could be made good by insurance cover, but no respectable system of law can operate in quite such a nakedly unprincipled way.
Instead of that, the Court of Appeal under the inspired guidance of Lloyd LJ has come up with a solution that in effect develops the insurance-based idea in a rather more principled and acceptable form. Going back to the origins of the rule, one can see that a trustee has to exercise his or her discretions properly, and that it will be a breach of duty or of trust if the trustee fails so to do. Equally, and looking in particular at the non-tax cases, it is clear that a beneficiary cannot complain just because he or she doesn’t like the decision to which the trustee has come, provided always that the trustee has discharged his or her duty properly. After a lengthy review of the cases Lloyd LJ was able to come to the conclusion that the true rule was therefore that a decision or transaction by a trustee could only be set aside under the rule if it involved a breach of fiduciary duty.
It is extremely difficult to see how one can fault that logic, although Richard Wilson and the Supreme Court may yet prove me wrong. It does nothing to disturb the underlying basis of the rule in non-tax cases: a beneficiary who suffers because a trustee exercises powers maliciously or capriciously will still have a remedy.
The potentially more questionable aspect of the decision is its conclusions as to what will amount to a breach of fiduciary duty, particularly in relation to fiscal factors. Without needing to cast doubt on the general duty to take tax into account, the Court of Appeal was able to hold that trustees would not be in breach of duty if they sought and followed “advice (in general or specific terms) from apparently competent advisers as to the implications of the course they are considering taking” even if the advice turned out to be wrong[footnoteRef:7]. [7:  See paragraph 127 of the judgment.] 

That in itself transfers the risk and the burden to the professional advisers, but it is difficult to get too worked up about that given that one would indeed expect professional advisers to advise professionally. Where one starts to get uncomfortable is with the assertion[footnoteRef:8] that the duty of the professional adviser is either to provide the advice “or to point out areas on which advice may be needed which should be sought from another adviser”. Although that may be workable in general, it is asking a lot of a professional whose expertise does not cover a particular area to nevertheless recognise that there is a problem in that area that requires more specialist advice. [8:  See for instance paragraph 162 of the judgment.] 

As Lloyd LJ accepted[footnoteRef:9], the reformulation of the rule in Hastings-Bass in this way may have further consequences (although he did not see these as anomalies). First, it may be easier to set aside a decision taken by trustees who have taken no advice than one taken by trustees who have taken faulty advice. Secondly, an exoneration clause may leave beneficiaries without a remedy for what would otherwise have been a breach of trust. Thirdly, and this will be something that we shall cover shortly, there may be instances in which recovery against professional advisers will be complicated by what may be termed the mismatching of loss and liability. [9:  See paragraph 128 of the judgment.] 

Before handing over to Teresa to explore that topic, I need to emphasise one final point. The reformulated rule in Hastings-Bass has nothing to do with the situation in which the purported exercise of the trustees’ power is fatally flawed and is a complete nullity as not being authorised at all by the power, for instance because it provides a benefit to a person who is not within the ambit of the power, or even because it does not provide a benefit for the person for whose supposed benefit it was exercised. Whether that will provide any wriggle-room in respect of decisions taken on faulty tax advice remains to be seen.
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